UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

THOVAS MOYSEY,

Plaintiff,

V. : CIVIL NO 3:00cv2026 (AHN)
JOHN REARI CK, TODD LYNCH, :
M CHAEL COLLI NS, JOHN
HERMAN, JR., JOSEPH DUNN
and PAUL RENSHAW

Def endant s.

RULI NG ON DEFENDANTS' MOTI ON FOR SUMMVARY JUDGVENT

Plaintiff Thomas Mysey (“Mysey”) has brought suit
agai nst Defendants Major John Rearick (“Rearick”), Sergeant
Todd Lynch (“Lynch”), Sergeant M chael Collins (“Collins”) and
Li eut enant John Herman, Jr. (“Herman”), of the Connecti cut
State Police Department (“State Police”) as well as O ficers
Joseph Dunn (“Dunn”) and Paul Renshaw (“Renshaw’) of the East
Lyme Police Departnment (“East Lynme”) (collectively,
“Defendants”). Moysey clains that the State Police’s decision
to transfer himto a different troop (1) was in retaliation
for exercising his right of free speech under the First
Amendnent ; (2) denied himequal protection of the |aws as
guar anteed by the Fourteenth Anmendnent; and (3) constituted
intentional infliction of enotional distress under Connecti cut

state | aw.



Claimng qualified immunity, Defendants filed Mtions for
Sunmary Judgnment [docs. #33, #36] pursuant to Fed. R Civ. P.
56. For the reasons set forth below, the notions are GRANTED

in all respects.

BACKGROUND

Based on the record submtted by the parties, the court
finds that the follow ng facts are undi sputed:

I n Septenber 1997, Moysey was enployed by the State
Police as a Resident Trooper in East Lyne. As Resident
Trooper, Mysey was responsi ble for overseeing East Lyne
police officers and assuring conpliance with State Police
policies and procedures.

During his tenure, Mysey | odged oral and witten
conpl ai nts about the conduct of Dunn and Renshaw, who served
at the time as the President and Vice President of the East
Lyme Police Union, respectively. |In particular, Mysey
accused Dunn and Renshaw of viol ating workplace policies such
as snmoking on duty, exceeding the boundaries of the town, and
not keeping regular work hours. See Mysey Deposition
(“Mysey Dep.”) at 216. In addition, Mysey cited specific

exanpl es of Dunn’s alleged m sconduct, such as behaving



i nappropriately during a donestic violence call and havi ng
personal neetings while on duty. See Mysey Dep. at 209-14.

On or about May 18, 1999, Dunn and Renshaw fil ed
conplaints with the State Police detailing incidents that
occurred between Mdyysey and ot her East Lyne police officers
and staff. The conplaints, anong others, accused Mysey of
maki ng statenents that were deneani ng toward wonen, using the
term “nmenstrual cycle” inappropriately at a nmorning roll call
and remarking that single nothers should not be police
of ficers.

On or about May 20, 1999, the State Police initiated an
internal investigation to exam ne these conplaints. Sergeant
Lynch, Mysey’' s direct supervisor, received the first
conplaints. Lieutenant Herman then initiated the
investigation with Major Rearick’s authorization. Sergeant
Collins ran the investigation, which took approxi mately six
nmont hs to conplete. During the pendency of the investigation,
Moysey was transferred from his Resident Trooper position in
East Lyme to Troop E

As the investigation progressed, eight nore East Lyne
enpl oyees subnmitted conpl ai nts agai nst Moysey. These
conplaints involved simlar allegations of inproper workpl ace

conduct, deneanor, and | anguage. The State Police notified



Moysey of the substance of each conplaint, and ordered that he
answer questions about the allegations. Mysey’' s factual
accounts of these incidents were generally inconsistent with
the accounts offered by the conpl aining East Lynme enpl oyees.

In an effort to resolve these conplaints, Mysey entered
into a Stipulation Agreenment (“Agreenent”) on or about
November 16, 1999, in which he stipulated to five violations
of State Police policy regarding inproper denmeanor, attitude,
and | anguage. He denied, however, the alleged clains of
sexual harassnment and sex discrimnation. As part of the
Agreenent, Mysey accepted a voluntary transfer to Troop K of
the State Police.

Moysey now conpl ai ns that Defendants’ decision to renove
hi m as Resi dent Trooper violated his constitutional rights,
even though he assented to the transfer. NMore specifically,
Moysey asserts that Defendants’ collective actions violated
his rights of free speech and equal protection. For the
reasons di scussed below, the court finds that these clains are
neritless and wholly unsupported by the summary judgnment

record.

STANDARD



A nmotion for sunmary judgnent may not be granted unless
the court determ nes that there exists no issue of materi al
fact to be tried and the noving party is entitled to judgnent

as a mtter of law. Fed. R Civ. P. 56(c); Anderson v.

Liberty Lobby, Inc., 477 U S. 242, 256 (1986), cert. denied,

480 U.S. 937 (1987). The burden of showi ng that no genuine
factual dispute exists rests on the party seeking sunmary

judgnment. See Adickes v. S. H Kress & Co., 398 U. S. 144, 157

(1970); Cronin v. Aetna Life Ins. Co., 46 F.3d 196, 202 (2d

Cir. 1995). After discovery, if the party agai nst whom
sunmary judgnent is sought “has failed to make a sufficient
showi ng on an essential elenment of [its] case with respect to
which [it] has the burden of proof,” then sunmary judgnent is

appropriate. Celotex Corp. v. Catrett, 477 U. S. 317, 323

(1986).
The substantive | aw governing a particul ar case
identifies those facts that are material with respect to a

nmotion for summary judgnent. See Anderson, 477 U.S. at 254.

A court may grant sunmary j udgnent i f the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there is

no genuine issue as to any material fact ....”” Mner v. City

of Gens Falls, 999 F.2d 655, 661 (2d Cir. 1993) (citation




omtted); see also United States v. Diebold, Inc., 369 US.
654, 655 (1962). “A dispute regarding a material fact is
genuine ‘if the evidence is such that a reasonable jury coul d

return a verdict for the nonnmoving party.’” Aldrich v.

Randol ph Cent. Sch. Dist., 963 F.2d 520, 523 (2d Cir.)

(quoting Anderson, 477 U.S. at 248), cert. denied, 506 U S.

965 (1992).

In considering a Rule 56 notion, “the court’s
responsibility is not to resolve disputed issues of fact but
to assess whether there are any factual issues to be tried,
whil e resol ving anbi guities and drawi ng reasonabl e inferences

agai nst the nmoving party.” Knight v. US. Fire Ins. Co., 804

F.2d 9, 11 (2d Cir. 1986) (citing Anderson, 477 U.S. at 248;

Eastway Constr. Corp. v. City of New York, 762 F.2d 243, 249

(2d Cir. 1985)). Thus, “[o]nly when reasonable m nds coul d
not differ as to the inport of the evidence is summary

j udgment proper.” Bryant v. Maffucci, 923 F.2d 979, 982 (2d

Cir.) (citing Anderson, 477 U. S. at 248), cert. denied, 502

U S. 849 (1991).

DI SCUSSI ON

Based on the evidence contained in the summary judgnent

record, the court finds that Mysey's free speech and equal



protection clainms | ack support in fact or law. Moreover, even
if the clainms were factually supported, the court would still

find that Defendants are entitled to qualified inmunity.

Al l eged Retaliation for Exercise of First Anmendnent
Ri ght s

A. Appl i cabl e Law

Moysey cl ainms that Defendants illegally retaliated
agai nst him because he, as a public enployee, exercised his
right to free speech when he accused Dunn and Renshaw of
viol ating workpl ace policies. To prevail on this type of
First Amendnment claim Mysey nust prove (1) that the speech
in question was constitutionally protected; and (2) that the
exercise of the protected speech was a substantial or
notivating factor in the adverse enploynent action taken

against him See Ezekwo v. NYC Health & Hosp. Corp., 940 F.2d

775, 780 (2d Cir.), cert. denied, 502 U.S. 1013 (1991). If

the plaintiff presents evidence satisfying these elenents, the
burden shifts to the defendant to prove by a preponderance of
t he evidence that the adverse enpl oynment action would have
been taken regardless of plaintiff’s exercise of free speech.
See id. at 780-81

In this context, speech generally merits constitutional
protection if it can “be fairly characterized as constituting
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speech on a matter of public concern.” Connick v. Myers, 461

U S. 138, 146 (1983). A court determ nes whether the speech
in question is a “matter of public concern” by exam ning the
“content, form and context of a given statenent, as reveal ed
by the whole record.” |d. at 147-48. Moreover, “the First
Amendnment does not require a public office to be run as a
roundt abl e for enpl oyee conplaints over internal office
affairs.” 1d. at 149. Rather, “when a public enpl oyee speaks
not as a citizen upon matters of public concern, but instead
as an enployee upon matters only of personal interest, absent

t he nost unusual circunstances, a federal court is not the

appropriate forumin which to review the wi sdom of a personnel

deci sion taken by a public agency allegedly in reaction to the

enpl oyee's behavior.” 1d. at 147 (enphasis added).

B. Anal ysi s

Moysey's free speech claimfails because he has not
subm tted evidence showing that the speech in question was a
matter of public concern or a substantial factor in the State
Police's decision to transfer him

1. Moysey’'s Conpl ai nts Agai nst Dunn _and Renshaw Do
Not Constitute Public Speech

Moysey’ s conpl ai nts agai nst Dunn and Renshaw do not nerit
constitutional protection because they were not related to
matters of public concern. Rather, these conplaints involved
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guestions of internal office policy such as whether Dunn and
Renshaw wer e keepi ng proper work hours and snoking on duty.
Moreover, there is no dispute that the State Police
transferred Moysey only after it thoroughly investigated the
al l egations and after Moysey hinself agreed to the transfer in
writing. Thus, the court finds that based on these facts, it
woul d be inappropriate here to revisit “the wi sdom of a
personnel decision taken by a public agency allegedly in
reaction to the enployee’s behavior.” 1d. Thus, Mysey’s
First Amendment fails as a matter of |aw.

2. Moysey’'s Conpl aints Against Dunn and Renshaw

Were Not a Substantial or Mdtivating Factor in
Hi s Enpl oynent Transfer.

Next, the court finds that even if Mysey' s statenents
did relate to a matter of public concern, his claimwuld
still fail. Mysey has adduced no evidence that the speech at
i ssue was a substantial and notivating factor in the State
Police’'s decision to transfer him On the contrary, the
sunmary judgnment record reveals that the State Police
conducted a thorough investigation which uncovered sever al
substantive reasons for his transfer, including conplaints
fromei ght East Lyne enpl oyees ot her than Dunn and Renshaw.
Mor eover, by signing the Agreenent, Moysey effectively

acknow edged that the State Police had a |legitinmte basis for



transferring himto a different troop. Consequently, the
court finds that there was no connection between any
pur portedly protected speech and Myysey’'s troop transfer.

In sum the court grants summary judgnent to Defendants

on Moysey’s First Amendnent claimas a matter of |aw.

1. Equal Protection ClaimBased on “Class of One” Theory

A. Applicabl e Law

Moysey al so clains that he was denied equal protection of
the |l aws as guaranteed by the Fourteenth Amendnent. The Equal
Protection Clause requires that governnental entities treat

all simlarly situated people alike. See City of Cleburne v.

Cl eburne Living Cr., 473 U.S. 432, 439 (1985). Although

equal protection clainms generally involve discrimnation
agai nst an individual who belongs to a protected class, the
guarantee of equal protection may al so extend to persons who
al l ege no specific class nenmbership, but are nonethel ess
subj ected to invidious discrimnation at the hands of

governnment officials. See, e.qg., LeCair v. Saunders, 627

F.2d 606, 608-10 (2d Cir. 1980). The Suprene Court recently
affirmed the validity of such claims —comonly referred to as
“class of one” clains —in which “the plaintiff alleges that

she has been intentionally treated differently from others
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simlarly situated and that there is no rational basis for the

difference in treatnent.” Village of Wl owbrook v. d ech,

528 U. S. 562, 564 (2000) (per curiam. To prevail on a claim
of selective enforcenent, plaintiffs have been required to
show (1) that they were treated differently from ot her
simlarly situated individuals; and (2) that such differential
treatment was based on “inperm ssible considerations such as
race, religion, intent to inhibit or punish the exercise of

constitutional rights, or malicious or bad faith intent to

injure a person.” LaTrieste Rest. & Cabaret, Inc. v. Village

of Port Chester, 40 F.3d 587, 590 (2d Cir. 1994).

B. Anal ysi s

As with the First Amendment claim Mysey has failed to
provi de evidence supporting the equal protection claimunder a
“class of one” theory.! More specifically, he has not

di scharged his burden under Village of WII|owbrook to submt

evi dence showi ng that he was treated differently from ot her
simlarly situated individuals. Rather, he sinply asks the
court to conpare his situation to that of two other State
Police officers: a fenmale Master Sergeant who inproperly

deni ed several troopers overtine, but was allowed to retain

! Moysey is a white mal e and not a menber of a protected
class for purposes of equal -protection analysis in this case.
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her position; and a mal e Resident Trooper accused of having
i mproper sexual relations who was relieved of his supervisory
position pending an internal investigation.

These two exanpl es, however, fall short of show ng that
Moysey was treated differently fromthose who were sinmlarly
situated. Unlike the femal e Master Sergeant, Mysey was the
subj ect of far nore serious conplaints than the denial of
overtime. In addition, the fate of the mal e Resident Trooper
actually undercuts Mysey’s clai mbecause both troopers faced
simlar disciplinary action —that is, the I oss of the
Resi dent Trooper position —after being accused of inproper
behavior.? More inportantly, unlike these two individuals,
Moysey formally acknowl edged his wrongdoing and his consent to
the troop transfer in a witten docunent.

Second, Mysey’' s equal protection claimfails because the
State Police had a rational basis for its decision to transfer
him As discussed supra, after receiving nunmerous conplaints

about Moysey, the State Police conducted a thorough

2 Moysey al so contends that the length of the State
Police’'s six-nmonth investigation shows that he was treated
differently fromthose simlarly situated. However, he
acknow edged at his deposition that these investigations often
| ast | onger than the standard three-nmonth period. See Mysey
Dep. at 229-30.
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i nvestigation.® Based on the investigation's findings, Mysey
and the State Police entered into an Agreenent that sustained
all disciplinary actions except the sexual harassment
al l egation. Moysey does not dispute that the State Police has
a legitimte governnental interest in maintaining order inits
ranks, and that he accepted the job transfer as part of the
Agreenent. Thus, Moysey’'s transfer not only bore a rational
relationship to a legiti mte governnental interest, but was
al so done with his explicit approval

In sum Moysey has failed to present evidence supporting
any aspect of his equal protection claim The court therefore

grants summary judgnent to Defendants on this claim

[11. Qualified | munity

Next, even assuni ng that Moysey had provi ded evidence to
support his civil rights clainms, the court finds that
Def endants would still be entitled to qualified inmunity.*
Qualified immunity shields governmental actors fromliability

as long as their conduct does not violate clearly

3 In fact, Myysey admitted that the State Police was
obligated to conduct such an investigation. See Mysey Dep.
at 227-28.

4 Dunn and Renshaw argue in the alternative that
Connecticut state law entitles themto absolute immunity.
Gven its ruling that they are entitled to qualified immunity,
the court declines to address the issue of absolute inmmunity.
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established statutory or constitutional rights of which a

reasonabl e person woul d have known.’” Lennon v. Mller, 66

F.3d 416, 420 (2d Cir. 1995) (citation omtted). Wen “the
plaintiff’'s federal rights and the scope of the official’s
perm ssi bl e conduct are clearly established, the qualified

i mmunity defense protects a governnent actor if it was
‘objectively reasonable’ for himto believe that his actions
were lawful at the time of the challenged act.” [1d. A right
is “clearly established” if its contours are sufficiently
clear so that a reasonable official would understand his

conduct violated that right. See MCullough v. Wandanch

Union Free Sch. Dist., 187 F.3d 272, 278 (2d Cir. 1999) (“The

guestion is not what a awer would learn or intuit from
researching case |aw, but what a reasonable person in the
def endant’ s position should know about the constitutionality
of the conduct.”).

The summary judgment record reveal s that Defendants’
conduct did not violate Mysey's right to free speech or equal
protection. Under the facts of this case, it was “objectively
reasonabl e” for Dunn and Renshaw to file conpl aints about
Moysey’ s conduct, and for the State Police defendants to
i nvestigate these and other conplaints. Thus, even assum ng

the record contained evidence that supported Myysey’'s cl ai ns,
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the court finds that Defendants would still be entitled to

qualified inmunity.

V. Remnining State Law Cl ai m

In light of its ruling on the claims for which it has
original jurisdiction, the court declines to exercise
suppl enmental jurisdiction over Mysey' s pendent state |aw
claimfor intentional infliction of enotional distress. See

28 U.S.C. 8 1367(c)(3); Spear v. Town of West Hartford, 771 F.

Supp. 521, 530 (D. Conn 1991) ("[A] bsent unusual

ci rcunst ances, the court would abuse its discretion were it to
retain jurisdiction of the pendent state |law clainms on the
basis of a federal question claimalready disposed of

"), aff’d 954 F.2d 63 (2d Cir.), cert. denied, 506 U S. 819

(1992)). Accordingly, the court dism sses the pendent state

law claimin its entirety.
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CONCLUSI ON

For the foregoing reasons, Defendants’ Mtions for
Summary Judgnent are GRANTED. The Clerk is instructed to
enter judgnent in favor of Defendants and close the file.

SO ORDERED this __ day of March, 2004, at Bridgeport,

Connecti cut .

Alan H. Nevas
United States District Judge
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